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In Pennsylvania, the adjudication of uninsured and underinsured motorist claims has undergone a substantial change.  Previously, all uninsured and underinsured motorist disputes were litigated in mandatory arbitration proceedings before three lawyers chosen by the Plaintiff’s and Defendant’s attorneys.  In fact, the Insurance Department would not approve an automobile policy in Pennsylvania unless it included a mandatory arbitration clause for the adjudication of such claims.  In IFP v. Koken, 889 A.2d 550 (Pa.  2005), in ruling upon the challenge of the Insurance Federation to this arbitration requirement, the Supreme Court determined that the Insurance Department had no authority to require mandatory arbitration of UM and UIM claims.  As such, the stage was set for a significant change in the manner in which UM and UIM claims would be resolved.  

In response to the Koken opinion, most if not all insurers modified their automobile policies in Pennsylvania.  Some insurers completely eliminated any reference to arbitration with respect to UM and UIM claims.  Others retained arbitration clauses.  However, these clauses required joint consent for arbitration of such claims.  Thus, arbitration, while being retained as a viable method for the resolution of UM and UIM disputes, became a voluntary, not mandatory, process in most instances.  If arbitration is not jointly agreed to by the parties, then a claimant is required to institute suit in a court of competent jurisdiction.  The adjudication of UM and UIM claims in court has given rise to a plethora of novel issues in Pennsylvania.  These issues are being addressed on a case by case basis within separate lawsuits filed in numerous counties throughout Pennsylvania with different results amongst the courts.  In fact, over 70 Orders and/or Opinions have been issued throughout the Commonwealth, often with opposite conclusions in connection with similar legal principles.  The time has come to establish rules for the handling of these cases on a uniform basis.  

In Pennsylvania, the Supreme Court has established Rules Committees to address issues in various practice areas.  Rules addressing the litigation of UM and UIM claims may now be needed.  Specifically, rules governing the adjudication of uninsured and underinsured motorist disputes can be formulated by representatives of the Bench, along with plaintiffs' bar and the defense bar.  These rules could be submitted to the Civil Procedural Rules Committee and the Committee on Rules of Evidence for consideration.  At the same time, a standard jury charge could be developed for use in UM and UIM cases for consideration by the Committee for Proposed Standard Jury Instruction.  In this way, standard procedures for the adjudication of uninsured and underinsured motorist claims in the Pennsylvania Courts could be established.  

As noted, the issues which arise in the adjudication of UM and UIM claims are being adjudicated on a case by case basis in the Courts in each individual UM or UIM lawsuit.  These issues need to be considered and addressed in formulating proposed rules for the litigation of uninsured and underinsured motorist claims.  Among these issues are the following:

· Venue: 
The Rules of Civil Procedure govern venue.  Generally, in auto cases, venue is proper where the accident occurred or where the defendant can be severed.  See, Pa.R.C.P. 1006(a).  If the defendant is a corporation, as in the UM or UIM case, suit may be brought in any County were the insurer regularly conducts business.  See, Pa.R.C.P. 2179(a).  Some insurers currently include forum selection clauses in their policies.  One such clause has been held to be enforceable.  See, O'Hara v. First Liberty, 984 A.2d 938 (Pa. Super. 2009).  When a tort and UIM claim are brought together, additional venue issues arise not specifically addressed in O’Hara.  Since most insurers do business in all Pennsylvania Counties, forum shopping may arise.  Therefore, rules need to be adopted establishing the appropriate venue for the litigation of all UM and UIM cases, including cases where the third party case and UIM case are joined together.  

· Joinder:    Previously, the tort and UIM case were litigated in separate forums.  Now, in many instances, the cases are filed together in one action in the Courts of Common Pleas.  An issue exists as to whether the UIM insurer can be joined as a defendant in the tort action.  If joinder is permitted, then the role of the UIM insurer at trial must be addressed.  The UIM carrier, when joined in the tort case, may, in some instances, be only an excess insurer.  In other instances, the entire policy would be in play in addition to the policy on the third party defendant.  Therefore, the manner in which the insurer is treated at trial becomes an important issue to both the insurance company and the injured party.  Standard rules could identify and resolve these potential problems.  

· Insurance: Historically, the existence of insurance was inadmissible in the trial of the auto accident case.  Now, in the post-Koken era of the joinder of claims where the UIM insurer is joined as a defendant, there needs to be a uniform system for the handling of these insurance issues.  The mention of insurance needs to be governed by standardized rules.  In many instances, however, the insurer will be the only defendant.  In these cases, the insurer must be identified.  How the issue of insurance will be treated in such cases becomes of prime importance.  Accordingly, there needs to be specific procedures for the trial of the case in order to provide a fair system for the litigation of such claims.  

· Evidence: In the UM or UIM case, the plaintiff will be seeking recovery of contractual insurance benefits.  Previously, in arbitration, the UM/UIM claim was litigated as a standard tort action.  Uniform rules need to be established with respect to the manner in which the UM/UIM case is to be tried.  Specifically, rules are needed to address:

· admissibility or exclusion of credits from the tort 


action;

· admissibility or exclusion of coverage limits;

· admissibility or exclusion of insurance policy evidence, e.g. premium payments, years insured, etc.;

· admissibility or exclusion of insurer advertisements or slogans.

· admissibility or exclusion of the type of claim and/or the identification of the parties’, e.g., “underinsured motorist claim,” or “underinsured driver” or “underinsured motorist carrier.”
In effect, a uniform approach as to the manner in which the case is to be tried, i.e. as a tort action, a contract claim, or a hybrid, needs to be established.  

· Bad Faith:  Often, in UM and UIM cases instituted in Court, a count seeking recovery of extra-contractual bad faith damages is included in the Complaint.  Questions may arise as to whether these claims are properly included in the UM/UIM lawsuit.  These extra-contractual claims may present issues which are different from the joinder of the tort and UIM claims.  Rules governing the joinder or severance of such claims need to be developed.  

· Jury Charge: The charge to the jury in the UM/UIM case is also of importance. What information, if any, is to be given to the jury regarding the nature of the claim, the existence of insurance, and the function of the jury in rendering an award in such cases is of prime importance.  Standardized Points for Charge need to be developed and submitted for consideration to the appropriate Supreme Court Committee.  
· Coverage:    Many UM and UIM claims also involve coverage issues.  A question exists as to whether these coverage issues should be litigated in the lawsuit addressing the liability and damage issues.  See Richner v. McCance, 13 A.2d 950 (Pa. Super. 2011).  Standard rules could address these issues, also.  
These and other issues need to be addressed by a balanced committee, the goal of which is the fair and efficient trial of UM and UIM cases in Pennsylvania.  

In conclusion, the time has come for consideration of the establishment of standardized rules for the adjudication of uninsured and underinsured motorist claims.  In the post-Koken environment, these cases are now more often tried in Court than in arbitration.  Currently, the litigation of these cases often becomes a war of motions, seeking pre-trial rulings on many of the above noted issues.  Within the 67 Counties in the Commonwealth, we have already begun to see many different approaches by the Courts to address and resolve these various issues.  In fact, in over 70 cases, Judges have issued Orders or Opinions addressing the issues of joinder, severance, venue, trial procedures, etc., often producing opposite results in different counties and even within the same county.  A set of standardized Rules and Points for Charge would eliminate unnecessary Motion practice while establishing some certainty and uniformity in the system of the litigation of UM and UIM cases.  Plaintiffs’ attorneys, defense counsel, injured parties and insurers will all benefit from standardized Rules and Procedures.  
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